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[ In giving publicity to the following article, from the pen of a distant 
eorrespondent, it is proper to observe that the editors of the American 
Law Journal are merely discharging a duty to the profession in permit- 
ting a full investigation of the decision to which it refers. We express no 
opinion on the views of the writer. But we give him a hearing because the 
question discussed is one of general importance. The writer will per- 
ceive that in the exercise of editorial discretion, we have omitted several 
sentences and paragraphs, which we thought not suitable to the object in 
view. Ep. Am. Law Jour. ] 


HAYS vs. HELIDELBERG—9rTn BARR’S REP. 203. 


This is a decision made by a bare majority of the Su- 
preme Court of Pennsylvania, and announces doctrines, 
as we think, novel to the profession and unsustained by 
previous authority. 

The statement of facts in the case is not very clear or 
satisfactory, yet sufficiently so, perhaps, to prevent any 
material misapprehension as to the character of the con- 
flicting titles. 
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The following is the first point, and the main one de- 
cided in the cause :—“ A sale by the Sheriff under a judg- 
ment, to the administrator of the defendant, who paid no 
money but purchased in trust for the creditors and heirs, 
is fraudulent as to creditors, and they may proceed by 
execution on judgments subsequently recovered and sell 
the land.” 

From this proposition we dissent in its abstract form; 
and still more in connection with the facts of this case. 

It is not disputed that an administrator has an equal 
right with any other person to become a purchaser of the 
real estate of his intestate, at a Sheriff’s sale. Fisk v. 
Sarver, 6 W. & S. 23. This being settled : 

The second question is whether a bona fide sale by 
a Sheriff to the administrator, is void as to creditors 
under the statute of 13th Elizabeth ch. 5, in consequence 
of the non-payment of the purchase money to the Sheriff, 
and because the purchaser intended to hold the property 
for the benefit of the creditors and heirs ? 

It is assumed, as was the fact in this case, that the sale 
is made in the usual form. The writ is returned ‘ prop- 
erty sold” and ‘‘money made.” A deed is acknowledged 
by the Sheriffin open Court, and delivered to the purcha- 
ser. It is absolute on ita face, and there is no trust of 
any kind—written or parol—to which the Sheriff is a par- 
ty. The only trust consists in the purchasers intention to 
give the creditors and heirs the benefit of his bargain.— 
No fraud is charged against either the purchaser or the 
Sheriff. 

The case before us decides that such a sale is void as to 
creditors, if the money have not been actually paid to the 
Sheriff, and merely because the purchaser intended to 
save the property for the creditors and heirs. 

We shall contend in answer to this proposition: Ist 
that it is no concern of the creditors whether the purcha- 
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chaser pays the money to the Sheriff or not. 2d. That 
the purpose or intentions of the purchaser when he buys, 
can have no effect to convert an absolute sale by the 
Sheriff into a trust in the hands of the purchaser—in 
other words there can be no trust in such sale, unless the 
Sheriff himself be a party thereto; and, therefore, the 
Court were greatly mistaken in assuming that the Sher- 
iff’s sale in this instance was a trust at all. 3d. That no 
Sheriff’s sale has ever been held void save for actual 
fraud ; and the affirmative of the proposition is an absurd- 
ity in law, and a contradiction in terms. 

And first, ‘‘it is no concern of the creditors whether 
the purchaser pays the money to the Sheriff or not?” The 
following, with one exception, are opinions of the Su- 
preme Court of Pennsylvania: “ If the return of the Sher- 
iff be false, or there be any neglect of duty by the under 
Sheriff or bailiff, the Sheriff is alone responsible to the 
party injured. As between conflicting execution creditors 
it cannot be gainsaid; the injured party having an ade- 
quate remedy against him. The parol evidence was given 
to contradict the Sheriff’s return, and for that purpose 
was clearly inadmissable.” Rogers, Justice, Mentz vs. 
Hamman, 5 Whart. 154. 

‘‘ The writ filed in the office became thereby a record 
of the office, nor could parol evidence be received to con- 
tradict it.” Sergeant, Justice, in Sample v. Coulson 9 
W. & S. 65. 

‘“‘ A return of money made to a venditioni exponas dis- 
charges the debt, and fixes the right of the plaintiff, and 
the liability of the Sheriff in the same manner as such a 
return to a fi.fa. Gibson, C. J., in Boas vs. Updegrove, 
5 Barr 516. 

‘‘ By the return and the acknowledgment of the deed 
the Sheriff becomes fixed for the amount of the bid.”— 
Rogers, Justice, in Hartman v. Stahl, 2 Penn’a. R. 223. 
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In Bull’s Lessee vs. Sheridine, 1 Har. & J. ‘Several de- 
positions were read by consent to prove among other 
things that the said purchaser did not comply with the 
terms of the Sheriff’s sale of the said land by paying the 
purchase money, and that indulgence had been granted to 
him by the deputy Sheriff who made the sale, and by the 
plaintiffs in the judgments on which the fieri facias is- 
sued.” 

‘Chase, Ch. J. The Court are of opinion that the 
lessor of the plaintiff in this case acquired a legal title to 
the land in question, by the sale under the fieri facias, the 
return made by the Sheriff, and the deed made by the 
Sheriff to the lessor of the plaintiff, pursuant to the return 
made on the fieri facias, which title cannot be impeached 
or defeated, but by proof of fraud or collusion between the 
Sheriff and the purchaser, the lessor of the plaintiff in this 
suit.” 

If the law be as it was decided in these cases—and we 
think the Supreme Court of Pennsylvania, at least, are 
estopped to deny it—we have established our position, 
that it is no concern of the creditors whether the purcha- 
ser pays the money to the Sheriff or not.” If the Sheriff 
have returned a sale he is fixed for the amount, and the 
creditors cannot gainsay the payment, or inquire whether 
the money was actually counted down or not; that is a 
question belonging exclusively to the Sheriff and his 
vendee. 

Our second proposition :—*‘* That the purpose or inten- 
tions of the purchaser, when he buys, can have no effect 
to convert an absolute sale by the Sheriff into a trust in 
the hands of the purchaser,—in other words, there can be 
no trust in such sale unless the Sheriff be a party thereto.’ 

This proposition, indeed, is in one view but a corollary 
of the preceding one ; for, if the sale is returned as abso- 
lute for money, the creditors cannot be allowed to con- 
trovert the fact. 
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But how could a sale be made in trust, except the Sher- 
iff himself so conveyed ? He is the party conveying, and 
must therefore be party toall the terms of the convey- 
ance. It matters not whether the vendee purchases for 
his own use, or for others; to him the Sheriff’s sale is ab- 
solute. He may have bought for the benefit of others or 
not; but that is a question between himself and them ; 
and their decision either way—to accept or reject it—can- 
not impair the validity of the Sheriff’s sale already made, 
and absolute in its terms between the Sheriff and the pur- 
chaser. ‘* Whenever a party undertakes to do any actas 
the agent of another, if he does not possess any authori- 
ty from the principal therefor, or if he exceeds the au- 
thority delegated to him, he will be personally responsible 
therefor to the person with whom he is dealing for, or on 
account of his principal.” Story’s Agency sect. 264.— 
The principal may always elect to ratify the act if it is for 
his benefit, and to disavow it, if it is to his injury.” 10. 
sect. 248. 

Save only in the case before us, it has never been held 
by any Court that the refusal by a principal of the bene- 
fit of a purchase made on his behalf by one assuming to 
purchase for his use, but without authority, annulled the 
contract or sale between the parties. It has always been 
supposed that such rejection left the purchase on the 
hands of the agent, and the vendor was to look to him 
alone for the price. 

Our third proposition is—‘ That no sheriff’s sale has 
ever been held void save for actual fraud ; and that the 
affirmative of the proposition is an absurdity in law and a 
contradiction in terms.”’ 

In Reigle vs. Seiger, 2 Penn’a. Rep. 345, it was held 
that ‘‘the only remedy where the sale was not fraudulent, 
is an applieation to the Court to set the sale aside.’’ In 
Bull’s Lessee vs. Sheridine, already cited, it was express- 
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ly held that a Sheriff’s sale could not be impeached save 
for actual fraud. 

Nor could the law be different and be consistent with it- 
self. The Sheriff returns a sale which fixes him for the 
money, whether actually received or not. The return 
cannot be controverted. The law regards the money as in 
the hands of the sheriff, whether he have received it or not. 
That is a concern between him and his vendee exclusive- 
ly. Creditors, therefore, cannot allege a want of consid- 
eration when a sale is returned. There can be no Sheriff’s 
sale at all without a consideration. For where there is no 
consideration bid, the writ is returned ‘ not sold for want 
of bidders.” Zantzinger vs. Pole, 1 Dall. Rep. 419. The 
consideration wanting, there is no sale. A sale being re- 
turned, it must be for a consideration. A sale and a con- 
sideration are, therefore, correlative terms. A Sheriff’s 
sale without a consideration is in law a contradiction in 
terms. But whether the Sheriff has made the deed with- 
out having first received the money is solely his own af- 
fair. A sheriff’s sale then is always valid except where 
he has transcended the scope of his office, or where there 
is actual fraud whose presence is always fatal to any sale, 
public or private. 

But there is one authority—and it is the only one—re- 
lied on by the Court on this point; and as itis referred to 
and dwelt upon with great confidence, in the opinion of 
the Court, we shall examine it with particular care. 

It is thus cited ‘in the well considered case of Piatt vs. 
St. Clair’s heirs, decided by the Supreme Court of Ohio, 
(6 Ohio Rep. 93,) the facts were singularly like those in 
our case. There the estate of St. Clair being deeply in- 
debted, was exposed to sale for the non-payment of taxes, 
and purchased at a nominal price by one of the heirs for 
himself and the co-heirs. Afterwards, upon an order of 
the proper Court, the administrator of the deceased again 
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exposed the estate at public sale, and struck it off to the 
same heir, who however, neither paid nor gave security 
for the payment of the purchase money. This sale was 
returned to and confirmed by the Court. Subsequently 
the administrator and purchasing heir joined in aconvey- 
ance to a third person in trust to pay the purchase money, 
and liquidate such claim against the estate of St. Clair, as 
the parties to the deed might see fit and expedient. But 
these sales and conveyances were declared void against the 
creditors of St. Clair, and they were permitted to come 
in on the estate, though as was observed by the Judge 
who pronounced that judgment, there was no doubt that 
these arrangements were made by the administrator and 
the other persons concerned, with an intention to place 
the real estate of the intestate in a situation to be man- 
aged for the benefit of the heirs, and to use it advantage- 
ously for them, to discharge the demands against the 
estate without any design of injury to the creditors, or 
any distinct impression that injury would result to them. 
As has already been intimated, the same remarks may 
with justice be applied to the action of the administrator 
and his co-adjutors in this instance ; but this does not re- 
lieve it of the illegal taint which infected it from the be- 
ginning.” | 

Since Piatt vs. St. Clair is the only authority which the 
Court have ventured to cite in reference to this question, 
itis the more important to shew the very facts of that 
case. It will then be seen on which side that decision 
must be properly ranged. 

Observe : The question is whether a sheriff ’s sale made 
in good faith and absolute on its face, is rendered void 
under the statute of Elizabeth, because the purchasing ad- 
ministrator intended his purchase to be for the benefit of 
the creditors and heirs, and paid no money to the sheriff 
at the sale. 
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The learned Judge states in substance that St. Clair’s 
estate was sold :—Ist. For taxes at public sale, and bought 
in by one of the heirs. 2d. Sold again by the administra- 
tor under an order of the proper Court, and again pur- 
chased by the same heir. 3d. Transferred and conveyed 
under a joint deed of voluntary assignment from the ad- 
ministrator and purchasing heir, to a third person in trust 
to pay the purchase money due from the heir, on account 
of his previous purchase from the administrator, and such 
claims against the estate of St. Clair as the parties to the 
deed might deem fit and expedient. 

He states that all “these sales and conveyances,” and 
“‘ these arrangements,” were held in that case to be void as 
against the creditors of St. Clair, although made in good 
faith, and without any purpose to injure the creditors. 

FIRST—THE TAX SALE. 

In regard to this sale the Supreme Court of Ohio in 
this case state expressly that all the taxes due prior to the 
death of the intestate, were paid by the administrator long 
before the sale ; and that the sale was for the taxes which 
had been assessed and become due after the estate had 
descended to the heir, and which were not therefore a 
debt payable by the estate of intestate at all, but by the 
heirs themselves. The Supreme Court of Ohio says :— 
‘* They” (the heirs) ‘“‘ were bound of course to pay the 
taxes. It would be strange, indeed, if either a Court of 
Law or Equity should feel compelled to give such effect 
to the culpable omission of the heir to keep down the 
taxes as to enable him in consequence to acquire a perfect 
right to the estate, to the total exclusion of those whose 
rights he was bound to protect. We look upon the pur- 
chase of the heir, for taxes, as but his own method of 
paying them.” 

This exhibits a very different aspect of the case from 
that set forth in the opinion under review. The only 
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question in fact was whether the creditors of the estate 

should be defeated by a tax sale made to the heirs, on 

account of the non-payment of their own taxes. 
SECOND—THE SALE BY THE ADMINISTRATOR. 

This sale was never carried out, or completed by the 
delivery of a deed, and besides, there were strong and 
manifest badges of fraud in regard to it, between the heir 
and the administrator. The terms of sale, which in such 
cases are always prescribed by the Court, were that the 
purchase money should be payable by instalments run- 
ning through a period of two years, and to be adequately 
secured. The administrator returned that he had made 
a sale, but did not state to whom. The Court notwith- 
standing confirmed the sale. The sale was now complete, 
except that no deed was made to the purchaser ; and he 
had given no security for the payment of the purchase 
money. Probably the deed was not made because the 
administrator chose to retain the title as the best security 
for the payment of the purchase money. Be that as it 
may, the purchaser neither paid the money, gave security 
for its payment, or ever got his deed. The sale therefore 
failed, and it is expressly stated that it was regarded by 
the parties as having fallen through ; and the title to the 
property still remained as the estate of the intestate. 

But more than this, the case of Piatt vs. St. Clair’s 
heirs came before the same Court at a subsequent term, 
(see 7 Ohio Rep., part 2nd, 168,) when the Court spoke 
of this administrator’s sale in the following language : “ It 
will be observed that in this case the petition, the ap- 
praisal, and the order of sale, being the ceremonies insti- 
tuted by law for the protection of the heirs were regular- 
ly complied with, and conferred the power to sell. If the 
purchase of the younger St. Clair had been unattended with 
collusion, the estate of the heirs in these lands would have 
rightfully passed to him at their price.” This sale was 
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void therefore, for actual fraud as well as for the failure 
of the purchaser to comply with its conditions and obtain 
his deed. 

THIRD—THE ASSIGNMENT TO JOSEPH 8S. BENHAM. 

This was a joint conveyance of the land by the pur- 
chasing heir and the administrator to Benham, “in trust 
to pay the purchase money and of liquidating such claims 
against the estate of Arthur St. Clair, as the parties to the 
deed might see fit and expedient.” 

It hae been shown that the heir acquired no title under 
either of the former sales. It need hardly be observed, 
that the administrator had no right in the land, or power 
to convey it to Benham. If there had been nothing un- 
lawful, therefore, in the terms of the deed itself, this con- 
veyance must have been void for want of title in the 
assigners. But it was void alsoon another ground. It left 
it in the power of the parties thereto to pay only “such 
claims against the estate of Arthur St. Clair, as the part 
ties to the deed might see fit and expedient.” 

Here was a power retained which was altogether incom- 
patible with the creation of an honest trust. 

It was, besides, a mere private transaction between the 
parties, not a sale by the sheriff absolute on its face and 
bona fide. 

No argumentation was needed to prove that this was 
a void assignment. In the first place, the two previous 
sales being void, neither the heir or administrator, or both 
united, had any power to convey the property discharged 
of the ancestor’s debts. And in the next place, if they had 
the power to create a trust, this one was void ; for it only 
provided for the payment of such debts as the parties to 
the deed might see proper to pay; and they might have 
considered it most expedient to treat all alike, and pay 
none. 


This, however, was the only one of the then sales in 
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which the Supreme Court of Ohio admitted that there 
might have been good faith. And even this was a conces- 
sion made rather out of abundant charity, than sustained 
by the nature of the transaction. The language of the 
Court is: ‘* There can be little doubt but the arrangement 
with Benham was made with the assent of Lytle, the ad- 
ministrator, and the other parties concerned, with the in- 
tention to place the real estate of the intestate in a situa- 
tion to be managed for the benefit of the heirs, and to use 
it advantageously for them to discharge the demands 
against the estate, &c. In this no fraud was intended by 
the administrator, and the others concerned.” 

But to have restrained the application of this language 
to this simple transaction with Benham, would hardly 
have made out Piatt vs. St. Clair, a case “ singularly like 
our case,” or an authority in point to avoid the sheriff’s 
sale in question. 

We have quoted the language of the Ohio Court as it 
itis. We shall now quote that which is attributed to that 
Court in the opinion under review. ‘‘ But these sales and 
conveyances,’ (including both the tax sale and the admin- 
istrator’s sale to the heir—this last pronounced to be void 
for actual fraud) —* were declared void against the credi- 
tors of St. Clair, and they were permitted to come in on 
the estate, though as was observed by the Judge who 
pronounced that judgment, there was no doubt that these 
arrangements were made by the administrator and other 
persons concerned, with an intention to place the estate 
of the intestate in a situation to be managed for the bene- 
fit of the heirs, and to use it advantageously for them, to 
discharge the demands against the estate without any de- 
sign of injury to the creditors, or any distinct impression 
that injury would result to them.” 

So far we have argued this question as though the Court 
were right in saying that no money was paid by the pur- 
chaser in this case. 
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But the sheriff made his return that he had sold the 
property to William Wilkins for $2,300, and that after 
deducting the costs, he had returned the balance, $2,224 
37 cents, to William Wilkins, one of the administrators of 
Steel Semple, deceased. 

It is indeed certain the money was not actually handled 
by the parties at the time of the sale. But that was not 
necessary ; for in Grier vs. Kelly, 2 Binn. 288, and Com- 
monwealth vs. Rahn 28. & R. 375, it was held that it 
was proper for the sheriff to pay over the proceeds aris- 
ing from a sale of intestate’s land, to the administrator, 
for distribution amongst the creditors. That such a 
course was proper in the present instance is evident from 
the fact that the plaintiff, in the execution under which 
the land was sold, was not entitled to receive one cent of 
the proceeds, his judgment having been obtained subse- 
quently to the death of intestate, and for that reason rank- 
ing but as a simple contract debt of the estate. 

At all events the payment of the money to the adminis- 
trator is to be regarded as having been directed by the 
Court; for, with a knowledge of all the facts, the Court 
ordered the sheriff to make the deed to Wilkins, thus 
ratifying this disposition of the fund. 

But because the gold and silver were not first counted 
out to the sheriff by Wilkins, and then counted back to 
Wilkins as administrator, by the sheriff, the Court in the 
case before us, decided that the sale was without consid- 
eration, no money having been paid. That were a cere- 
mony no doubt considered useless by the parties, and if 
employed, had been an effort of financial skill hardly to 
have been expected of them at that day ; and for want of 
which they could not have foreseen that the Supreme 
Court of their State would pronounce the sale to bave 
been null and void, thirty years afterwards. 

The purchase money of this sale must therefore be re- 
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garded as actually paid by the purchaser, and by the 
sheriff placed in the hands of the administrator for distri- 
bution. 

The learned Judge, then, has fallen into a material 
misapprehension in this respect, when he says that ‘it 
was part of the plaintiff’s care that no money was paid” 
by the purchaser. 

It was part of the plaintiff’s case—if that circumstance 
could be of any consequence to a Court in deciding on 
this titke—that no gold and silver were actually manipula- 
ted by the parties at the time. Frustra petis quod statim 
altert reddere cogeris. 

But in contemplation of law the money was paid, and 
it was part of the plaintiff’s case that it was paid in this 
sense. It is not alleged that the administrator has ever 
been discharged from that office. He, therefore, held and 
still holds the money for distribution ; and the creditors 
were bound to look to him for it at their peril. 

‘Lien creditors are to look to the application of the 
fund at their peril; every thing which a due attention to 
their interests would have entitled them to receive being 
considered as paid by operation of law as regards the 
debtor.” Bank of Pennsylvania vs. Winger, Rawle R. 
295. Same doctrine in Finney’s adm’r. vs. Common’th., 
1 Penn’a. R. 240. 

Can it be denied that the administrator was liable for 
this money to the creditors? If not, there is an end of the 
controversy. The land was discharged of the debts ; and 
the creditors at their peril were bound to look to the ap- 
plication of the money. 

The creditors, therefore, were in this dilemma. If they 
refused to accept the benefit of the trust offered them by 
Wilkins, the sale was thrown upon his own hands ; he was 
liable to them as administrator for the purchase money ; 
the land was beyond their pursuit; and they were bound 
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at their peril to look to the administrator for a distribu- 
tion of the fund. 

If they, on the contrary, ratified the trust on their be- 
half, that was a private transaction between Wilkins and 
themselves, having no effect upon the sheriff’s sale al- 
ready consummated and valid; the title was in Wilkins 
for the purposes and objects of the trust thus established 
between the administrator and themselves, and the land 
could not be followed in his hands by an execution against 
the estate. Agnew vs. Fetterman, 4 Barr 63. Act of 
Assembly 24th March, 1818, 7 Smith’s L. 131, and Sup- 
plement 29th March, 1823, 8 ib. 94. Ww. 


Supreme Court of New Work. 


THE PEOPLE, ez. rel. ALETTA BUKMAN vs. THE SARATOGA AND 
SCHENECTADY RAILROAD COMPANY. 


1. A mandamus directed to subordinate judicial tribunals may require them 
to proceed to judgment, but may not dictate what judgment they shall render . 
but a mandamus to ministerial officers and to corporations does not merely re- 
quire them to act but directs the specific act which they are required to per- 
form. 

2. It is no answer to the application for a mandamus that the relator has a 
remedy in equity, or that an indictment will lie for the same injury. 

3. The existence of another remedy for the same injury, inflicted by a cor- 
poration, is no bar to a mandamus unless such remedy bea legal, appropriate, 
and specific remedy. 

4. Where arail road company is bound to erect and maintain sufficient fences 
upon the line of their railway, and, after erecting such fences, suffers them to 
decay aud to become insufficient, and has refused, upon request, to rebuild 
or repair them, a mandamus lies to compel the performance of this duty. 


On a former day a motion was made, before Mr. Jus- 











-s|s FF SS —_ & 





SUPREME COURT OF NEW YORK. 159 


tice WILLARD, at his Chambers, in pursuance of section 
360 of the Code of Procedure, for an alternative man- 
damus to the defendants requiring them to erect and 
maintain sufficient fences upon the line of the said rail 
road where it passes through the farm of the said Aletta, 
or shew cause to the contrary before the Supreme Court, 
&c., &c. The motion was made ezparte, and the Judge 
granted the writ, which was afterwards duly served on 
the defendants. A motion was then made to quash the 
writ, and on the argument of this motion, the respective 
counsel treated the cause in the same way as if the appli- 
cation were on the part of the relator for the allowance of 
the writ upon notice to the defendants. From the affida- 
vit on the part of the relator it appeared that the defend- 
ants were incorporated by the act of Feb. 16, 1831, (L. 
of 1831, p. 41,) with power to construct a single or dou- 
ble rail road between the village of Saratoga Springs and 
the city of Schenectady. By the 10th section of the act 
of incorporation it was thus enacted :—‘ Wherever it 
shall be necessary for the construction of their single or 
double rail road or way to intersect or cross any stream 
of water, or water courses, or any road or highway lying 
between [the termini of the said road] it shall be lawful 
for the said corporation to construct their single or dou- 
ble rail road or way across or upon the same, provided 
that the corporation shall restore the stream or water 
course, or road, or high way thus intersected, to its for- 
mer state, or in a sufficient manner not to have impaired 
its usefulness ; and shall moreover erect and maintain suffi- 
cient fences upon the line of the route of their single or double 
rail road or way.” 

That the company shortly after the passage of the act, 
were duly organized, and subsequently constructed the 
rail road contemplated by the charter. 

At the time of the passage of the said act, John K. 
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Bukman was the owner in fee of a farm adjoining the vil- 
lage of Saratoga Springs, through which, for the distance 
of about one hundred rods, the said rail road is construet- 
ed, the title to which was acquired by the defendants, in 
virtue of proceedings under the said act and not by grant 
from the said John. That the said John is now dead, and 
the title to the said farm is vested in the relator by devise 
—that the defendants heretofore constructed a fence on 
both sides the said road where it passes through the said 
farm, but have suffered it to go to decay, and to become 
entirely insufficient; and though requested, have ne- 
glected and refused to rebuild or repair it. The affidavits 
disclose the time and manner of the request to rebuild or 
repair the fences, and the absolute refusal of the defend- 
ants. 

The question presented for the consideration of the 
Court was, whether the foregoing facts afford a prima 
facia case for a mandamus to the defendants to compel 
them to rebuild or repair it. 

Wm. L. F. Warren, for the motion. 

Wm. A. Marsh, contra. 

WILLARD, J. There is a plain distinction between the 
office of a mandamus, directed to inferior tribunals, and 
that which 1s awarded against ministerial officers and cor- 
porations. In the first case, this Court, in the exercise of 
its judiciary powers, can require the subordinate tribunals, 
by mandamus, to proceed to judgment, but cannot dictate 
what judgment they shall render; much less can it re- 
quire them to retrace their steps, and reverse a decision 
already made. There area few cases in which this Court 
departed from this principle. (The People vs. Superior 
Court of N. Y., 5 Wend. 114, 10ib. 285 S.C; butthe true 
doctrine was restored by the decision of the Court of 
Errors in The Judge of Oneida vs. The People, 18 
Wend. 79, which has been ever since followed. The Peo- 
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ple vs. Judges of Dutchess 20 Wend. 658, and same vs. 
Judges of Oneida 21 Wend. 20. All the earlier cases on 
this subject are reviewed in the foregoing, and it would 
be a waste of time to re-examine them. It is now well 
settled here, as well as in England, and in the Courts of 
our sister States, that the office of a mandamus when di- 
rected to inferior judicial tribunals is merely to require 
them to exercise their functions and render some judg- 
ment in cases before them, but not to direct what judg- 
ment shall be pronounced. 

In respect to the second class of cases, when it becomes 
important to control the action of ministerial officers and 
corporations, the writ does not merely require them to act, 
but directs the specific act which they are required to per- 
form. And it may be issued in some cases, according to 
Blackstone, (3 Com. 110,) ‘‘ when the injured party has 
also another more tedious method of redress as in case of 
admission or restitution to an office ; but it issues in all 
cases where the party hatha right to have any thing done, 
and hath no other specific means of compelling its perform- 
ance.” The party asking fora mandamus, says Savage, 
Ch.J. in The People vs. Supervisors of Columbia,10 Wend. 
366, must have a clear legal right and no other appropri- 
ate specific remedy. And per Nelson J., in The people 
vs. Mayor of N. York, 10 Wend. 397, it is no answer to 
the application for a mandamus, that the relator has a 
remedy in equity, or that an indictment will lie for the 
same injury. And per Bronson, Ch. J., in McCullough 
vs. Mayor, &c., of Brooklyn, 23 Wend. 461, though a cor- 
poration be liable to an action on the case for a neglectof 
duty, they may be compelled by mandamus to exercise 
their functions according to law. The existence, there- 
fore, of another remedy for the same injury inflicted by 
a corporation, is no bar to a mandamus, unless such rem- 

VoL. 1x.—No. 9. 
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edy bea legal, appropriate and specificremedy,3 'T. R. 651, 
1 Barbour’s S. C. Rep. 34, Trustees of Williamsburg, per 
Edmonds, J. The People vs. Stark, 2 Barb. 8S. C.R. 418, 
per Edmonds, J. Shelford’s Law of Railways 447, et. 
seq. and cases cited. 

Iam aware that in erparte The Fireman’s Insurance 
Co., 6 Hill 243, which was an application for a mandamus 
requiring the Commercial Bank of Albany to transfer 
thirty shares of the capital stock to the relators, the mo- 
tion was refused (Bronson J. giving the opinion) upon the 
ground that the party injured had an ample though not a 
specific remedy by action; for which Kortwright vs. Buf- 
falo Commercial Bank, 20 Wend. 91, 22 ib. 348 S. C., in 
Error, and The King vs. Bank of England, Douglass 524 
were cited. But those cases do not establish that posi- 
tion. The two former, indeed, shew that assumpsit will 
lie for such refusal, in which the measure of damages 
is the full value of the stock. This was deemed by Lord 
Mansfield in the latter, and by Ch. J. Nelson in the form- 
er case, equivalent to the specific remedy by mandamus.— 
Lord Mansfield expressly holds, that where there is no 
specific remedy, the Court will grant a mandamus that jus- 
tice may be done. But when, as in the case before him, 
an action would lie for complete satisfaction, equivalent to a 
specific relies, and the right of the party applying is not clear, 
the Court will not interpose the extraordinary remedy of 
mandamus. Those cases do not conflict with, but sup- 
port the principle already stated. If the relator has a 
clear legal right to have the thing done, and there is no 
other specific relief, a mandamus is the proper remedy. 

There is no hardship in requiring those who obtain an 
act of incorporation for executing great public works, to 
fulfil all the duties which the act enjoins. The perform- 
ance of those duties constitutes a part of the consideration 
of the grant of corporate privileges, and it may be enforced 
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by this Court by mandamus. The English Courts have, 
in a great variety of instances, applied this remedy in 
analagous cases. Thus, in Regina vs. Bristol Dock. co. 
Ad. & El. N.S. 64, a mandamus: was issued to the de- 
fendants, requiring them to repair and maintain the banks 
of a river, which they had been permitted to change, the 
act of incorporation requiring them “to make, complete 
and maintain” the new channel. It was objected on the 
part of the company, that they were only liable to an in- 
dictment, or to a civil action at the suit of the party in- 
jured; but the Court ruled that if the breach of the con- 
tract created by the acceptance of their charter, causeda 
public nuisance, it could not dispense with the necessity 
of a specific performance of the obligation contracted by the 
company—and see Regina vs. Bristol and Exeter Railway 
Co., 3 Railway cases 433. Same vs. Manchester and 
Leeds Railway, 3 Ad. and El. N. 8.528. Same vs. Bris- 
tol and Exeter Railway Co., 4 Ad. and El. N.S. 162, Rex. 
vs. Severn and Wye Railway Co., 2 B. and Ald. 646. 

In Regina vs. York and Midland Railway Co., 14 Law 
J.. N.S. 2. B. 277, the question arose under an act “ re- 
quiring the company to make proper watering places for 
cattle in all cases where by means of the railway the eat- 
tle of persons occupying lands adjoining thereto should 
be deprived of access to their ancient watering places, 
and to supply the same with water,” the company were 
required by mandamus, granted on the relation of the 
party prejudiced by their refusal, to make watering places 
as prescribed in their act of incorporation. Walford’s law 
of Railways, 389. In this case an action doubtless lay 
against the company, founded on their legal obligation to 
make the proper watering places. But the remedy by 
action would not have reached the mischief, and was 
greatly inadequate as a means of redress. It formed, 
therefore, no objection to the specific remedy by mandamus. 





| 
| 
| 
i 
: 
j 


sei 


Pe he 


2 


~ees 





164 SUPREME COURT OF NEW YORK. 


From the foregoing cases it will be seen that whether 
the act or neglect of the corporation occasions damages to 
the public, or to an individual, the remedy by mandamus 
is in general appropriate. It is spoken of in some of the 
cases as a specific remedy, like a bill for a specific per- 
formance. 2 Railway cases 710. The Queen vs. The 
Birmingham and Gloucester Railway Company. 

The general consolidation act of 1845, (8 and 9 Victoria 
C. 20,) requires the railway companies to make and main- 
tain, for the accommodation of the owners and occupiers 
of lands adjoining the railway, necessary gates, bridges, 
arches, fences, ditches, mounds, tunnels, &c., &c., partic- 
ularly described in the 68th section. The requirementas 
to fences is not more stringent than that contained in the 
act of 1831 incorporating the defendants. ‘The good 
fencing of railroads is essential to the safety of passen- 
gers; and it must be observed that the bank on which a 
railroad is formed especially attracts the cattle by reason 
of its dryness, compared with the adjoining fields ; while 
one small defect in the fence may endanger the lives of the 
whole train of passengers. It is, indeed, doubtful wheth- 
er a thorn hedge can be considered a sufficiently secure 
protection for the line of railway ; but it is certain, that 
the power of obliging a railway to make good its fences 
should not be left to the proprietors or occupiers of the 
adjoining lands, who may not be constantly vigilant, or 
who may not choose to interfere.” 2 Rep.on Railways, 
1839, (115) p. 11. Shelford L. of Railways 389. This re- 
port shews the strong sense which is entertained in Great 
Britain, of the necessity of preserving a suitable fence on 
the line of railroads and is a vindication of the policy of 
invoking the aid of this Court to enforce a compliance 
with this part of the defendant’s charter. It is to be in- 
ferred from the disposition of the case of The Queen vs. 
The Birmingham and Gloucester Railway Company, 2 
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Railway cases 710, that a mandamus would lie in a proper 
case to compel the company to build or repair fences on 
the line of their road. The Court certainly would not 
otherwise have imposed upon the company, the repair of 
fences on each side the road, as a condition for opening 
a rule for a mandamus. 

It can not be necessary, on this occasion, to advert to 
the instances in which the Court should refuse a man- 
damus. It will not be granted to enforce the general law 
of the land, if an action will lie, althoigh in some casesit 
will be granted where an indictment may be preferred.— 
Shelford on Railway cases 458. It will be time enough 
when the return comes in, to review the whole doctrine 
with its qualifications and limitations. 

It is probable that the relator has a remedy under the 
Code of Procedure, in the nature of a bill for specific per- 
formance. But by the 390th section of the Code the pro- 
ceedings upon mandamus, among others, are left unaffect- 
ed by that act. 

The result is that there is probable cause shewn for an 
alternative mandamus, and consequently the motion to 
quash it, must be denied. See general railroad law of 
1848, L. 236, § 42, requiring all railroads, &c., to erect 
and maintain fences, &c. 





Notrr.—The defendants appealed from this decision to the General 
Term of the Supreme Court; and at the recent sessions of the General 
Term for the 4th District, before Justices Paige, Willard and Hand, the 
above decision was unanimously confirmed. This last decision was pro- 
nounced at Canton, St. Lawrence co., Sept. 6, 1849. 
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New Work Superior Court. 


Before Oakley, Ch. J., and Vanderpool, and Sandford, J. J.—March 
Term, 1849. 


| Reported for the American Law Journal.]} 


CASHMER@ vs. CRONELL AND DE WOLF. 


The Courts of common law in the respective States, have jurisdiction to de* 
termine questions of salvage, arising in suits which in other respects fall with- 
in the cognizance of such Courts. 

The jurisdiction of the Admiralty Court of the United States over questions 
of salvage, is concurrent with that of the State Courts, and not exclusive. 

Held, accordingly, that a State Court having law and equity powers, was 
bound to entertain a suit brought to redeem goods which were claimed under 
alien for salvage services, (there being no suit pendingin the Admiralty 
Court.) and that it could restrain the removal of the goode, appoint a receiver 
to ascertain the extent of the lien, and to whom it was due, and decree its pay- 


ment. 


This cause was argued before the full bench, on a mo- 
tion for a receiver. On a previous motion to dissolve the 
injunction, the argument by consent, was limited to a point 
not now raised. The great question involved, was the ju- 
risdiction of a State Court, to entertain a cause involving 
a question of salvage. With the facts appearing in the 
opinion of the court, the following will suffice to present 
the case intelligibly. 

The plaintiff, a merchant in Bombay, in Hindostan, 
shipped to a merchant in London, by a British vessel, the 
Lady Kennanay, a large invoice of Cashmere shawls. In 
November, 1847, the vessel when near the English coast, 
was abandoned by her master and crew, and while in that 
state was boarded by the defendant Cronell, the master of 
another British vessel, together with his crew, who took 
from the Kennanay a large quantity of goods, including 











de* 


ns 


ler 
ity 








NEW YQRK SUPERIOR COURT. 167 


the plaintiffs’ shawls, and in continuation of their voyage, 
brought the goods to the port of New York. 

After their arrival here, Cronell libelled the goods for 
salvage in the District Court of the United States for the 
Southern District of New York, and the same were depos- 
ited with the Collector of the port, but in the Marshal’s 
custody, pending the libel. The British Consul inter- 
yened in the suit in behalf of the owners of the goods, 
and insisted that the whole matter should be remitted to 
England for determination there. In July, 1848, the Dis- 
trict Court dismissed the libel, refusing to take cognizance 
of the case, and directing the Marshal to restore the 
goods to Crone. Thereupon Cronell’s agent, the de- 
fendant De Wolf, was proceeding to obtain the goods from 
the Collector, when the plaintiff filed his complaint, seek- 
ing to enjoin the parties from obtaining possession of his 
goods, and claiming to have them restored to him, on pay- 
ment of whatever was justly due to Cronell and his asso- 
ciates, if they were entitled to any compensation for the 
salvage claimed. 

D. Lord, for the plaintiff. 

J. W. Gerard, for the defendant De Wolf. 

SanprorD, J., delivered the opinion of the Court, as 
follows: 

The defendant contends that this Court has no jurisdic- 
tion, because the lien claimed by Cronell and his associ- 
ates, is for salvage of a cargo, derelict at sea; and the 


jurisdiction is exclusively in the Court of Admiralty. It 


is not denied that in England the Courts of common law 
have concurrent jurisdiction with the Admiralty Courts, 
in determining questions of salvage; but it is claimed to 
be otherwise here, by force of the constitution of the 
United States and the Judiciary Act of 1789. 

In determining this point, the relative convenience of 
the respective tribunals is not important. Jurisdiction de- 
pends on other and higher considerations. 
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Section nine of the Judiciary Act of Congress, which 
declares the authority of the District Courts of the United 
States, clothes them with “ exclusive.original cognizance 
of all civil causes of admiralty and maritime jurisdiction, 
including all seizures under laws of imposts,” &c., ‘saving 
to suitors, inall cases, the right of a common law remedy, 
where the common law is competent to give it.” 

It is difficult to perceive why, under this important ex- 
ception, when we had in this State in full operation the 
same common law that governed in England, and like 
courts of law and equity, administering the same remedies 
and in the same forms of proceeding, which were admin- 
istered and used by the courts of law and equity there ; 
the courts of this State did not retain precisely the same 
jurisdiction which the courts of common law in England 
exercised, concurrently with the Admiralty Court, prior 
to the American Revolution. We are, however, referred 
to the recent decision of the Supreme Court in this dis- 
trict, in Frith vs. Cronell, reversing an order of one of the 
Justices of that court appointing a receiver of goods taken 
by the same parties, at the same time and under the same 
circumstances, with those in question here. That court 
refused to entertain jurisdiction for the reasons that it is 
not a proper tribunal to try a question of salvage, its forms 
of proceedings are inadequately adapted to it; it has nev- 
er exercised such a jurisdiction, and the Court of Admir- 
alty is the proper tribunal for that purpose. 

This decision is not placed distinctly on the ground 
urged at the bar, that the Admiralty Court has exclusive 
cognizance of the matter; but rather on the novelty of 
the appeal to the Supreme Court, and its inadequate ma- 
chinery to deal advantageously with such a case. 

After carefully considering the question, we are con- 
strained to differ from that learned tribunal; which we 
never can do without regret. And this unfortunate disa- 





om 


Be Se 


= “Vy oe AO we 











NEW YORK SUPERIOR COURT. 169 


greement impels us to give our views more at large than 
we are wont on interlocutory applications. 

The constitution of the United States does not determine 
the point. It authorizes Congress to create inferior courts 
and confer on them admiralty jurisdiction. Until Congress 
exercised the authority, there was no interference with the 
State courts; and when the U.S. District Courts were 
created, and their cognizance defined, their jurisdiction 
became exclusive only so far as it was made exclusive by 
the act of Congress. In all other cases where the courts 
of common law provided an adequate remedy before, it 
seems to be plain that the judiciary act, at most, gave only 
a concurrent jurisdiction to the admiralty. 

The great argument against the jurisdiction of this 
court, to decide a question of salvage, was founded upon 
the decisions respecting prize causes. As to this argu- 
ment, the common law courts in England never had any 
jurisdiction of questions of prize of war. This was most 
elaborately adjudged in the great case of Le Caux vs. 
Eden, Doug). 594, and it was there shown to have been 
the settled law for more than acentury. Of course, there 
could be no pretence that our State Courts had a maritime 
jurisdiction, which the English common law courts had 
not; and it has never been claimed. In the case of Hal- 
lett vs. Novion, 14 Johns. 273, (reversed in 16 ibid. 327,) 
the Supreme Court maintained the suit, as establishing 
merely a marine tort, against the opinions of Spencer and 
Yates, justices, that it was a case of prize ; and the court 
of last resort, reversed the judgment on the sole ground, 
that the captors claimed to have seized the vessel as prize 
of war, which involved a question not determinable in a 
court of common law. 

The jurisdiction in cases of prize rests upon the law of 
nations, and is peculiar in England, as well as in the Uni- 
ted States. In England, the Admiralty Court, acting upon 
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these questions, is called a prize court ; when acting upon 
all others it is an instance court. It not only has different 
names, but the two courts differed essentially, because 
the appeal was to a different tribunalin the instance court, 
from that provided in the prize court. In the latter, the 
questions arising were political ; in the former they were 
the ordinary questions of municipal and commercial law. 

Moreover, the prize court only exists in England, by 
force of a commission issued on the breaking out of hostil- 
ities, and a new commission is requisite to provide for 
each new war. The judge of the instance court of Ad- 
miralty, it is true, is uniformly clothed with the prize ju- 
risdiction under such commissions ; but there is no legal 
obstacle to its being conferred on another and distinet 
judge. (See Lindo vs. Rodney, Dougi. 623, note 1.) 

This being the constitution of the prize court of admi- 
ralty in England, it was stoutly denied, in the origin of 
our constitutional government, that the act Congress crea- 
ting the district courts conferred any jurisdiction upon 
them in cases of prize. It was not till after conflicting 
decisions on the point, in two district and two circuit 
courts, that it was finally decided by the Supreme Court 
of the United States, that the district courts possessed 
the powers of a prize court of admiralty.* (Glass vs. The 
Schooner Betsey, 3 Dallas 6; and see 3 ibid. 54.) 

Thus it will be seen that on the only subject which in 
England was beyond and exclusive of the jurisdiction of 
the ordinary courts of law and equity, it was not till after 
serious doubt and contestations that our courts of admi- 
ralty were held to possess jurisdiction by a decision of 
the national court of last resort. 

There was subsequently a struggle relative to the in- 
stance powers of the district courts of admiralty, touching 
seizures for forfeitures provided by acts of Congress, in 
law, other than those regulating trade, imposts and navi- 
gation; but the jurisdiction was fully maintained. 
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Next came the effort to bring all marine contracts with- 
in the admiralty powers of the district courts. To the 
extent which the English Admiralty took cognizance of 
such contracts, there was no difficulty ; but the attempt to 
exercise in ourcourts of admiralty, the large powers which 
were claimed for that tribunal several centuries ago, and 
which were so zealously and successfully resisted by the 
common law judges in England, was inflexibly opposed in 
the Supreme Court of the United States. 

The same is true of the subsequent claim of jurisdiction 
in the district courts, in cases of marine torts occurring 
on our inland waters, and within the limits of counties. 

Mr. Justice Story contended for the enlarged jurisdic- 
tion for enforcing marine contracts, in De Lovio vs. Boit, 
2 Gall. 398, and Peele vs. Th eMerchant’s Insurance Co., 
3 Mason 27, while the opposite view was maintained with 
equal zeal by Mr. Justice Johnson, in Ramsay vs. Allegre, 
12 Wheat. 614. 

In Bains vs. the Schooner James and Catharine, 1 Balw. 
C.C. R. 544, Judge Baldwin delivered an able judgment 
against the existence of jurisdiction in the district courts, 
to enforce contracts regulated by the common law, though 
made concerning maritime subjects. 

The discussion was renewed in the Merchants’ Bank 
vs. The N. J. Steam Navigation Company, (6 Howard’s 
R. 344,) no longer ago than last year; when Mr. Justice 
Daniel contended against the jurisdiction, in a powerful 
and elaborate opinion; and it may be considered an open 
question at this moment, whether our courts of admiralty 
have, as a concurrent jurisdiction, cognizance of any class 
of marine contracts, which were not at the revolution 
within the jurisdiction of the English admiralty. 

In Waring vs. Clarke, 5 Howard 441, a majority of the 
Supreme Court of the United States decided that the dis- 
trict court in admiralty could entertain a libel as for a ma- 
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rine tort, for damages sustained by the collision of two 
steamboats on the Mississippi river. Judge Wayne deliv- 
ered the prevailing opinion, which was met by a full and 
very able dissenting opinion from Judge Woodbury,in which 
two of his associates concurred. The great point of the ar- 
gument in the majority opinion, was to show that the dis- 
trict court had concurrent jurisdiction of the tort, with 
the courts of conmimon law. 

In The American Insurance Company vs. Canter, 1 Pe- 
ters 511, 546, to which we were cited by the defendants 
counsel, Chief Justice Marshall says, the exercise of ad- 
miralty jurisdiction in the States can only be in those 
courts which are established in pursuance of the third ar- 
ticle of the constitution of the United States. This ob- 
servation of the learned judge, has no application to the 
point before us, because he was not speaking of common 
law courts at all; and he was arguing to show, that the 
legislature of a Territory might establish a salvage court, 
for the reason that such legislature combined the govern- 
mental powers of both the State and the general Govern- 
ments ; it being contended that the power conferred on 
Congress by the constitution to establish admiralty courts 
in the States, did not extend to the territories of the 
United States. 

We were also referred to Brevoor vs. The Ship Fair 
American, 1 Peter’s Admiralty Rep. 81, and to a note 
founded on that case, in Story’s Abbott on shipping, 557. 
The case itself was a libel for salvage, and amongst other 
objections to the jurisdiction of the court, it was shown 
that the ship had been delivered to the owners, the sal- 
vage could no longer proceed in rem., and the lien was 
gone. Judge Peters upheld his jurisdiction and decided 
that admiralty could proceed in personam for salvage ;— 
also, that the lien was not gone. He said further, that 
no case is produced in a common law court of a suit for 
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salvage on the high seas; and the reason for there being 
no such jurisdiction is that the common law courts cannot 
proceed in rem. This, it will be observed, is not a decision : 
and the reason assigned, while it is inapplicable to courts 
of equity, does not apply to cases in the courts of law 
where salvage comes in question incidentally. 

We have thus briefly reviewed the history of maritime 
jurisdiction under our national constitution, to show that 
it is essentially without change from the English system. 
The admiralty court is held to have the same powers as 
an instance and a prize court, that the same tribunal pos- 
sesses there, exclusive as a prize court, and concurrent 
in its other jurisdiction, in all cases where the common law 
courts gave a competent remedy and the admiralty was 
not made exclusive by law. The great struggle in the 
United States courts has been to extend admiralty juris- 
diction to cases which in England were exclusively con- 
fined to the courts of law and equity; not to exclude from 
the concurrent jurisdiction here, any cases that were con- 
current there. 

We can find no reason for excluding questions of sal- 
vage from this concurrent authority, if parties choose to 
call for its exercise, and the cases are in other respects 
within the scope of our established jurisdiction. The au- 
thority in the English courts of common law was conceded 
and many cases are reported where it was applied both at 
law and in equity. In this country we find one case, that 
of Blake vs. Patten, 15 Maine Rep. 173, where an action 
was maintained by a sailor against the master of a vessel 
for his share of a salvage received by the latter. Andsee 
Abbott on shipp. by Story and Perkins, [556] 662. The 
principle of Percival vs. Hickey, 18 Johns. 291, is decisive, 
although that was a marine tort and not a salvage. A 
military salvage arising upon a re-capture, is a case of 
prize, (The Schooner Adeline, 9 Cranch 244,) and does 
not affect the question. 
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Our conclusion on the case as made by the compliant, 
was declared on a former occasion. (Cashmere vs. Cro. 
nell, 1 Sand. R. 715.) It exhibits a tort committed at sea 
on the plaintiff’s goods, commencing with an alleged sal- 
vage. The defence is a claim for salvage of the goods; 
not denying that they are the property of the plaintiff or 
of some stranger, but claiming a lien for salvage services. 
The Supreme Court in Frith vs. Cronell, admit the gen- 
eral jurisdiction of a court of equity to interfere to ascer- 
tain the extent of a lien, in aid of a party who must pay 
it before he can obtain possession of his property ; and 
we-suppose it Is unquestionable. 

This is a court of equity and the plaintiff seeks to re- 
deem his goods. But it is said the lien isa salvage claim, 
and this court has not the machinery properly to dispose 
of sucha claim. Why not? The court of chancery, to 
which all our forms of procedure are now assimilated, has 
ever used the same civil law forms which distinguish ad- 
miralty proceedings ; and ina vast number of cases, grow- 
ing out of corporations, joint stock companies, whaling 
adventures, the administration of estates, and the lke, 
have entertained suits far more complicated and involved, 
and requiring more parties than any salvage case to be 
found in the books. The libel in admiralty is the bill in 
chancery. Both courts proceed in rem, and both make 
decrees affecting numerous parties who do not appear, and 
who have no actual notice of the proceedings. 

Assuredly we feel no disposition to invite into this 
court, cases involving questions of salvage ; but we can- 
not say with truth that the court is inadequate to investi- 
gate them. In this suit, if the plaintiff’s motion be enter- 
tained, the course will be to place the property in the 
hands of a receiver, and being perishable, he will be di- 
rected to sell it at once. The proceeds will remain in 
court until the claims can be determined. If there are 
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not sufficient parties, the defect will be supplied ; and on 
a reference, either with further parties, or by a notice to 
all persons interested, such as is given in partition cases 
and administration suits, the referee will proceed to in- 
vestigate the claims of all persons entitled to share in the 
salvage. 

The propriety of our entertaining jurisdiction, is also 
questioned ; and the declension of the District Court to 
take cognizance, is cited as adjudging its impropriety. 

The decree of that court gives the reason of its course, 
which was that the property was taken by the salvage 
claimants on the British coasts within soundings, all the 
parties concerned were British subjects, and both ships 
were British vessels. The British Consul, interposing for 
unknown owners, made the objection to the courts taking 
cognizance of the matter; andthe court holding that it 
could exercise a discretion, declined to proceed. 

The facts which influenced the U. S. District Court, do 
not confer any discretion upon us. The case before this 
court shows sufficiently to require its action, that the 
property which is now here, if actually salved, was wrong- 
fully brought here; and that parties who are foreigners 
and irresponsible; are seeking to carry it away without 
any security to the owner that it will be taken to Great 
Britain, or to any country where he will ever hear of it 
again. He is willing to pay such salvage as the claimants 
ought to have ; and he desires to have his property pro- 
tected till their claim can be ascertained. 

If there were a suit pending in the admiralty court, we 
might and should decline jurisdiction; but we have no 
right to refuse it when required to act ina case within our 
proper cognizance, which is not in litigation elsewhere. 

If we err in our view of the jurisdiction of the common 
law courts to decide upon salvage questions, we ought 


nevertheless to interfere forthe protection of the plaintiffs 
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property, until the question can be properly settled; but 
we entertain no doubt on the principal point. 

As to the objection that the plaintiff brought upon him- 
self the necessity for the salvor’s removal of the goods by 
opposing the proceeding in the District Court, we find no 
sufficient evidence that he was anactor at all in that court. 
The British Consul interposed to protect the property be- 
longing to subjects of his government, as he had a right to 
do; but he could not, as Consul, receive restitution, or 
even obtain a decree to that effect. (The Bello Corrunes, 
6 Wheat. 152; The Antelope, 10 ibid. 66.) 

This is not an action in the nature of the former action 
of replevin. Itis more in the nature of a bill for redemp- 
tion of chattels retained for a lien. 

There must be a receiver appointed, with the usual 


authority. 


Cumberland Circuit Court, New Jersey. 
AUGUST TERM, 1848. 
{ Reported for the American Law Journal. } 
SHEPPARD ts.GANDY, IN ASSUMPSIT. DEMURRERTO DECLARATION. 


One Curtis Blew, and another, gave their bond to the defendant, dated 8th 
December 1841, conditioned to pay him or his assigns $300 in six months from 
date, with interest. The defendant, 27th Dec. 1841, assigned the bond to one 
Harmer by a written assignment endorsed on the bond in the following words, 
viz: “I assign all my right and title to the within bond, and guarantee the 
payment till paid.” On the Ist Feb. 1842, Harmer in the same manner assign- 
ed the bond to the plaintiff, and guaranteed the payment. The declaration set 
out that each assignment and guarantee was in consideration of the full amount 
of the principal and interest due on the bond, paid by Harmer and the plain- 
tiff respectively upon the successive transfers of the bond. 


L. Q. C. Elmer, for demurrant. 


Nixon, contra. 
CaRPENTER, J. The question in this case is whether 
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the guarantee made by the defendant to Harmer is a ne- 
gotiable contract and can be sued upon by the second as- 
signee. 

It is a well settled principle of the common law that 
choses in action are not assignable, so that an action can 
be maintained in the name of the assignee. Bills of ex- 
change and promissory notes form an exception to this 
rule; all other instruments not being negotiable or capable 
of being sued on except by an original party to the con- 
tract. Therefore, until our statute which makes bonds 
and other writings obligatory for the payment of money 
assignable,* such instruments were necessarily sued upon 
in the name of the original creditor, it being said that the 
person to whom transferred, was rather an attorney than 
an assignee. 2. B. C. 442. In a late English case in which 
an attempt was made by the endorsee of a bill of lading 
to sue in his own name, the Court heard the argument 
with considerable impatience, as contrary to a clear prin- 
ciple. Parke B., interrupting the counsel, said, by the law 
of England a chose in action is not transferrable ; by the 
custom of merchants, it is transferrable in one instance, 
that of a bill of exchange. Thompson vs. Dominy, 14 M. 
& W. 403. 

A guarantee is a special contract for the payment of 
some debt, or the performance of some duty in the case 
of failure of another person, who in the first instance is 
liable. Like all special contracts by parol, it requires a 
consideration to support it, which must move between the 
plaintiff and defendant, and this must be averred. It is 
essential to every action on a promise to state a consider- 
ation. Bailey vs. Freeman, 4 John. 280; Price vs. Eas- 
ton, 4 B. and Adol. 433; Lilly vs. Hays, 5 Ad. and Ell. 
554. 

This contract comes within these principles; it is a 
contract that is not negotiable, and the suit can only be 
brought by the original party with whom the contract was 
made, and to whom the consideration enured. It cannot 
be sued upon by a subsequent holder in his own name.— 
Lamourieux vs. Hewitt, 5 Wend. 307; True vs. Fuller 
21 Pick. 140; McDeal vs. Yeomans, 8 Watts. 361; 
Snevily vs. Ekel., 1 Watts. & Ser. 203. See 1 Am. Lead. 


——— 


* Rev. Stat. 801, § 2. 
VoL. 1x.—No. 10. 
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Cases, 181, 152, where these cases are cited, and the doc- 
trine is sufficiently stated with the usual discrimination of 
the learned annotators. 

It will be perceived that I do not put the case upon the 
ground that the guarantee does not purport to be made 
for the benefit of the subsequent assignees, or make any 
distinction as to the guarantee being endorsed on the in- 
strument or otherwise. The foreign law, it seems, recog- 
nizes the negotiability of this contract, and Mr. Justice 
Story, perhaps influenced in some measure by his fond- 
ness for the civil code, intimates that it will depend upon 
the intention of the guarantor; that if the guaranty be 
endorsed on the back of the note, and is in terms payable 
to order, it acquires a general negotiable character, and 
any subsequent holder may maintain suit thereon who has 
received it in the ordinary mode of transfer. Story, notes 
§§ 481, 484. See 3 Kent 124, note (5th ed.) The diffi- 
culty is that the contract is not negotiable in its nature 
and how can it be made so by the intention of the parties ? 
It is not a part of the note, bond or the like because en- 
dorsed thereon. The view taken by the learned Judge 
may possibly be supported upon the peculiar doctrine 
adopted in some Courts of this country, and to which he 
refers, that such guaranty amounts to the making of a 
new negotiable note, may be declared on as such, and the 
guarantor be held liable as maker. I do not, however, 
see how it can be maintained upon the acknowledged prin- 
ciples applied to the contract of guaranty, considered in 
its true light, as a collateral undertaking for the debt or 
default of a third person. 

The doctrine that this special contract is not negotia- 
ble, is still more obvious in regard to the guaranty of a 
bond. The instrument is assignable so as to be sued 
in the name of assignee only by statute, and it cannot be 
pretended that the statute reaches the collateral contract, 
though endorsed thereon. 

Watson vs. McLaven, 19 Wend. 557, was cited by the 
counsel of the plaintiff, but that is one of a series of cases 
presenting a different question. It was a case where a 
general guaranty to any one who would give credit to a 
particular person was held to become an available contract 
to him who gave credit upon its faith and according to its 
tenor. Whena general letter of credit, which is a species 
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of guaranty, is accepted and acted upon, the undertaking 
which was before indefinite and at large, becomes definite 
and fixed, and a contract then springs up in favor of the 
person making an advance. In such case there is no 
transfer: it is a contract between the party who gives such 
general letter and the person who advances on the faith 
of that letter. See Birkhead vs. Brown, 5 Hill 643, and cases 
cited; Walton vs. Dodson, 3 C. and P. 162; Carnegie vs. 
Morrison, 2 Metc. 381. But if the guaranty or letter of 
credit, is special, addressed to or made in favor of any 
particular person by name, it is a contract with such per- 
son only, and can only be enforced by him. 
Judgment for the demurrant. 


Ul. S. District Court.--Eastern District of Penn'a. 


In the Admiralty. 


THE SUSAN G. OWENS. 


Opinion of Judge Kane:—The ship Susan G. Owens, was register- 
ed in the District of Maryland, as the property of citizens resident there- 
of. On the 2lst of February last, then being at the port of Philadelphia, 
she was made a subject of an agreement betweer certain persons as 
agents for the owners, and Messrs. H. P. & S. S. Townsend. The 
agreement was as follows :—We, Mason, Kirkland & Co., of Philadel- 
phia, agents for the owners of the ship Susan G. Owens, burthen 730 10-95 
tons, lying in this port, do by these presents, sell said named ship to 
Messrs. H. P. & S. S. Townsend, for the sum of Fifty-four Thousand 
Dollars, to be paid in hand by them to the said Messrs. Kirkland & Co., 
in the following sums and periods as here stated, viz : 

($10,000.) Ten Thousand Dollars to be paid within 15 days from this 

date, February 21. 
ary Ten Thousand Dollars to be paid within 25 days from this 

date. 

(29,000.) Twenty-nine Thousand Dollars to be paid within 35 days from 
this date. 

(5,000.) Five Thousand Dollars to be paid in hand on the signing of this 
contract. 
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And the said sum ($54,000) to be considered as deposited in the hands 
of Mason, Kirkland & Company, for the faithful performance of the said 
stipulation. And we,the said H. P. & S.S. Townsend, do, by these 
presents, agree to forfeit all our right, title and interest in the said sum of 
$5000, and any further sums as they may be paid in, and also of all claim 
of ownership in said vessel, provided that we should fail to perform our 
portion ot this contract as named. 

On the faithful completion of the terms of this contract, Mason, Kirk- 
land & Co. bind themselves, by these presents, to have the said ship Su- 
san G. Owens, legally transferred to Messrs. H. P. & S.S. Townsend. 

Witness our hands and zeals this twenty-first day of Feb., A. D. 1849. 

MASON, KIRKLAND, & CO. [t. s.] 
H. P. & S. S. TOWNSEND. [t. s.} 
Witness. M 
H. Frank Ropinson, 
D. C. Lanois. 

The Messrs. Townsend appear to have been in Philadelphia at the 
time of executing this instrument, but they had no domicil here in any 
sense, commercial or other. In fact, it would seem that they were 
merely adventurers who came here for the occasion, one of them intend- 
ing to take passage in the ship for California, which was to be its desti- 
nation. 

They proceeded immediately to fit her out as a passenger ship, on a 
very expensive scale, and to lay in supplies and stores for a two years 
voyage. What her employment was to be after arriving out, does not 
clearly appear; whether she was to remain there as a receiving ship, or 
to trade as a Packet along the Western Coast: but the outfit was intend- 
ed to be adequate to either object. 

The contracts with the material men and others were not made by the 
Townsends in person. The captain sometimes alone, sometimes in com- 
pany with the father of one of the partners who acted as agent of the 
concern, gave the orders, and they were executed as it appears in all cases 
on the credit of ‘‘ the vessel and her owners.” 

Their means and credit were very soon exhausted. They paid $5,000 
upon the execution of the agreement which I have recited; but when 
the first instalment fell due—fifteen days after—they were only able to 
pay one-fourth of it. And at some early period of their transactions, they 
were glad to borrow $500 from one of the libellants. 

At last, on the 25th of April, finding themselves altogether unable to 
prosecute their intentions, and the vessel having been attached in this 
court, at the instance of numerous libellants, they assigned their contract 
of purchase to the present claimants for the sum of $25,000, and the ves- 
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sel was registered anew in the port of Philadelphia, as the property of 
residents of this district; the entire ownership of the ship and her out- 
fits vesting accordingly in them. 

The demands before the court are against the ship, her tackel and ap- 
parel by ship chandlers and other material men, and by the stevadore 
who stowed the cargo and stores; all of them founded on contracts made 
before the transfer of the 25th of April. They are resisted upon the 
ground that the vessel was a domestic vessel in her home port, where the 
owner was at the time of contracting, and that therefore she was not lia- 
ble upon an implied lien for supplies or stowage services. 

The other points which were made in the case, I do not think it neces- 
sary toconsider. What is meant by ship chandlery in the Pennsylvania 
Act of Assembly, and whether a domestic vessel is, or is not, specifically 
liable to the Stevadore, were questions elaborately and ably discussed in 
the argument; and so was the other question, whether the opinion of the 
Supreme Court in the case of The General Smith, 4 Wheat. 438, is to 
be regarded as conclusively establishing the distinction between foreign 
and domestic ships, as to a specific liability for repairs and out-fits. 

It would not perhaps be difficult to decide all of these questions ; but it 
will be time enough to do so when they shall be necessarily involved in 
the determination of a cause before the Court. But the present does 
not seem to be the case either of a domestic vessel, or of a vessel domestic 
or foreign, contracting through the instrumentality or in the presence of 
the owners. The vessel was registered in a foreign port, and her legal 
owners resided there. The Townsends had only an equitable and con- 
tingent, or at best, a defeasible interest in her; and moreover, they were 


not residents of this district. 
Now, whether we turn to the law maritime of the world, or to the 


modification of it which is asserted in the case of The General Smith, 
there can be no doubt but that a vessel thus circumstanced becomes liable 


for repairs and supplies generally. 
The general maritime law recognizes no distinction in this respect be- 


tween foreign and domestic vessels. Both are liable on the civil law prin- 
ciple that whoever has contributed to the preservation, or the increased 
value of property, has a priviligium in it for the amount due to him in re- 
turn. 

The distinction which has been admitted into our Jaw on this subject is 
not found, that 1 am aware of, in either the ancient or modern law of any 
other country. 

The Consulado ch. 32, as quoted by Boulay Paty, (1 cours de Droit 
mar. 121*) says, that if a new vessel before making her first voyage is 





* | quote from Boulay Paty, because the arrangement and notation of the 
chapters of the Consulado are not uniform in the different editions, and I am 
unable at the moment to find the original passage in Pardessus’ translation, 
which is the only one accessible to me 
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sold at the instance of creditors, the carpenters, caulkers, and other work- 
men, as well as the persons who have furnished the timber, the pitch, the 
spikes, and other things necessary for her construction, shall be preferred 
to all other creditors whatsoever.” 

The Guidon, ch. 9 sect. 1, says: ‘‘ The debts contracted by the master 
of a ship for repairs, provisions, supplies, or other things for voyages (en- 
trepris) determined on, have a special hypothecation in their favor upon 
the proceeds of the freight, in preference to anterior debts, whether by 
hypothecation or otherwise.’’ 2 Pard. Lois. Mar. 424. 

The laws of the Hanseatic League, (Anno 1614,) title 5, sect. 7, au- 
thorize the captain in case a part owner shall refuse to contribute his share 
of the out-fit, to take up such amount as may be needed, on the credit of 
the vessel and on the profits of the voyage, and to hold his share of them 
answerable jointly, with those of the other part owners. 2 Pard. Lois. 
Mar. 546. 

A provision altogether similar is found inthe maritime code of Sweden 
(Anno 1667,) part 3, ch. 2, and is applied with appropriate modifications 
to the case of advances for the construction of the vessel and the payment 
of the crew—part 4 ch. 9 of same code—3 Pard. L. M. 160, 161, 169. 

So too by the Danish code of 1683, book 4, chap. 5, 59, the vessel is spe- 
cially hypothecated for all moneys lent for the construction of the ship, or 
the support of the workmen engaged in building her; and this priviligium 
continues and may be enforced until she has sailed on her first voyage.— 
3 Pard. L. M. 301. 

The Water brieven hypothecation of the Netherlands for which a rem- 
edy is given by the Ordonnance of Gordrecht, (Anno 1533,) is to the same 
effect. See 4 Pard. L. M. 165 and 167, and the notes. 

The Ordonnance of Louis 14, (Anno 1681,) which Judge Washington 
recognized in the case of the Seneca, as a compend of the law maritime 
of the world in arranging the order in which privileged debts shall be 
paid, (book 1 title 16,) enumerates as well advances for repairs and out-fit 
before departure, as for necessaries furnished abroad. And Valin, in his 
commentary on this title, (1 vol. 363,) says, that this of course incl udes 
the debts due to all those mechanics and others who have supplied neces- 
saries for the voyage. Emerigon (Contract Gr. Avent. sects. 3 and 4) 
does the same ; and he is followed by Boulay Paty, {1 Cours Dr. Mar. 
121, 122,] who adds that the modern law of France is to the same effect. 
All these writers give, indeed, a different and higher rank to the privilegia 
which accrue, pending the voyage, than to those originating in the home 
port: but they unite in awardinga preference to both over the general 
creditor, or the party claiming under an elder bottomry bond. 

The modern law of Holland agrees with this; [see Lord Hardwicke’s 
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opinion in exparte Shank, 1 Atk. 234,] and indeed, after looking with 
some care through the different maritime codes of Europe, as collected by 
Pardessus, I do not know that any commercial State on the Continent re- 
fuses to the material man any implied lien on a domestic more than on a 
foreign ship. 

In England and Scotland the same rule obtained as on the Continent 
during a long series of years; the Admiralty enforcing the liens. The 
agreement made at Whitehall, 18 Feb., 1632, by all the Judges, before 
the King and Privy Council, sect. 3, [Godolph 157,] expressly negatives 
the right of the Common Law Courts to issue writs of prohibition in such 
cases. Even as late as the year 1777, Lord Mansfield, in the case evi- 
dently of a domestic vessel, [Rich vs. Coe Comp., 639-640,] declared 
that by the English Law, ‘‘ whoever supplies a ship with necessaries has 
a treble security :—1. The person of the master. 2. The specific ship ; 
and 3, the personal security of the owners, whether they know of the 
supply or not. And in deciding that the owners in that case were liable 
notwithstanding some special circumstances, he argues from the unques- 
tioned liability of the ship, is enforced by the Admiralty process. “ Sup- 
pose the ship,” he says “had been impounded in the Admiralty Court, 
the defendants could never have taken the ship out of the Court without 
paying the debt for whichthe ship was impounded.” 

I know, indeed, that prohibitions had issued before this perivd, to re- 
strain the English Admiralty from entertaining the claims of material 
men, and that of later years, that Court has very reluctantly foregone the 
exercise of this branch of its ancient jurisdiction. But the English cases 
did not formerly, nor do they now, recognize a distinction in this respect, 
between foreign and domestic ships, except in so far as they are based on 
the statute of 3 and 4 Victoria, ch. 65. Both are equally excluded from 
liability to an implied lien for materials and supplies by the law of Eng- 
land, as both are equally made subject to such a lien by the general law 
of the sea. [See the cases collected in Abbott, part 2, ch. 3.] 

The case of the General Smith established for the United States a rule 
on this subject differing, 1 humbly conceive, as much from that of the 
English as that of the Continental Courts. It is this “ Where repairs 
have been made or necessaries furnished to a foreign ship, or to a ship in 
a port of the State to which she does not belong, the general maritime 
law, following the civil law, gives the party a lien on the ship itself for 
his security, and he may well maintain a suitin rem in the Admiralty to 
enforce the right. But in respect to repairs and necessaries in the port 
or State to which the ship belongs, the case is governed altogether by the 
municipal law of that State, and no lien is implied unless it is recognized 
by that law.” (Per Story J., delivering the opinion of the S. C., 4 Wheat. 
438. ) 
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Itis not perhaps altogether easy to harmonize the language in which 
this opinion is expressed, with the remarks of Judge Johnson in deliver- 
ing the opinion of the same Court in the St. Jago de Cuba, 9 Wheat. 409. 
Judge Story, it may be observed, derives the lien in the case of a foreign 
ship from the civil law as adopted into the maritime code of Nations.— 
Now, by that code, the master can hardly be said to acquire his authority 
to constitute implied liens for either out-fits or repairs from his character 
of prepositus or agent of the ship owner. He is indeed regarded in that 
character by the Roman Law, and as such he may bind not only the spe- 
cific ship, but the owners in solido, and even make them liable for his de- 
licts ; this authority being implied from necessity, and therefore suspend- 
ed while the exercitor—his constituent, is present. But the qualified 
power of the master under the law maritime, while it is much more lim- 
ited in some respects, is in others more ample, or at least less dependent. 
Thus on the one hand his power extends only to a charge upon the ship, 
and that for legitimate contracts; the owner may avoid personal liability 
by abandoning his interest. But on the other hand his authority as man- 
ager (gerante) or representative of the ship and its interests, being specif- 
ic as to them, continues so far as regards these implied liens, whether the 
owners be present or absent. [See the argument of Judge Ware, in 
The Phebe, Ware 267, &c.,] and such I understand from the language 
of Judge Story, on many occasions, to have been his meaning in the 
case of The General Smith. 

The reasoning of Judge Johnson, however, in the case of The St. Jago 
de Cuba, refers the master’s power to a somewhat different theory, and 
applies to it a different limitation accordingly. ‘The necessities of com- 
merce require, he says, that when remote from the owner, the master 
should be able to subject his owner’s property to that liability, without 
which it is reasonable to suppose he will not be able to pursue his owner's 
interests. But when the owner is present, the reason ceases, and the 
contract is inferred to be with the owner himself on his ordinary respon- 
sibility without a view to the vessel as the fund from which compensation 
is to be derived.” 

But whether we take the law as it is laid down by the Court in the 
case of the General Smith, or limit itas was done in that of the St. Jago 
de Cuba; the result as to the Susan G. Owens is the same. Where did 
she belong? and who were her owners? 

Her register, the document by force of which she has any national or 
home character whatever, without which she is alien every where, de- 
clares that she belongs to Baltimore. The act of Congress, under which 
this registry was made, enacts that on a change of the ownership a cor- 
responding change shall be made in the register:—no such change was 
made. 
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The grand bill of sale, the universally accepted and looked for evidence 
of a transferred title to ships and vessels, required not merely by a muni- 
cipal regulation, but as Sir Wm. Scott says, in The Sisters, 5 Rob. 142 
Am. Ed., by the universal law of the sea, is not made; the registered 
owners stand out to the world as the owners and only owners. 

And thus, holding the legal title, they first permit the libellants on the 
invitation of third persons, to make and perform contracts for repairing 
and out-fitting the vessel, which add largely to her value ; and then, they 
or their grantees (for the claimants here are only grantees of the former 
registered owners, and do not affect to come here in any other capacity,) 
they come here in full possession and enjoyment of the vessel thus large- 
ly meliorated, and claim that neither they nor their vessel shall be held 
liable for the price of the repairs and out-fits so furnished her. The ma- 
terial men are to look, not to the legal owner at the time of their contract, 
not to the legal owners now, not to the vessel itself—but to certain con- 
duit-pipes of an equitable, contingent, defeasible interest—cosmopolitan 
gentlemen who were to have been the owners, had they been able to 
complete their bargain or had not found it more safely profitable to assign 
it away. 

The very statement of such a defence is enough. If the lien of a mate- 
rial man could be avoided by an arrangement like this, it might as well 
rest at once upon the ship owner's honor. It would only be necessary 
for him to vest for the time some equitable interest in the captain of his 
ship, and she might visit every port of the United States in succession, 
and collect supplies at them all without incurring a liability. Every port 
would be a home port for her. 

But even regarding the Townsends as the owners, the argument of the 
defence is not less inconclusive. Because these gentlemen are residents 
no where else, it can hardly be said to follow that they must be domicila- 
ted here; and if the home port of the vessel is dependent on the domicil 
of the owner, may we not be led to the conclusion that both are homeless 
alike. Certain it is, that the argument would exempta vessel from liabil- 
ity to a specific lien precisely in those cases in which such a lien is most 
needed—the cases namely in which she is most unequivocally a stranger 
to the port, and personal recourse against her owners least available. 

I cannot find anywhere the warrant for so marked a departure from 
the established policy of the maritime law. It is emphatically the law of 
fair dealing and well protected confidence ;—looking with a liberal spirit 
to the general interests of navigation, holding foreigners and citizens as 
members alike of that great community in which commerce has united 
mankind, securing credit and aid to the ship owner every where, by se- 
curing payment to all who trust upon the credit of his ship, but watchiug 








186 SUPREME COURT OF PENNSYLVANIA. 


jealously against oppression and fraud, however masked or tricked off in 
the semblance of legal formulas. Such is its policy ; and I am constrain- 
ed to add that 1 have rarely known it more essentially contravened than 
it would by sustaining this defence. 

The decrees must be for the libellant’s with full costs,—in the case of 
McDermott, in the amount claimed by him—in the other cases, the 
amount to be ascertained by a Commissioner from the evidence upon the 
files. 1 have no doubt upon the proofs as to the other facts which have 
been controverted in the cause. 

Decrees accordingly. 

Mr. Barns, Mr. Van Dyke, Mr. Donegan, for Libellants. 

Mr. G. M. Wharton, Mr. Kennedy, for Respondents. 


Supreme Court of Pennsylvauia.--Westeru Distr ict 


{Reported for the American Law Journal by James S. Crarrt, Esq. } 
ABSTRACTS OF DECISIONS. 


PITTSBURG. 


Hall § Speer, vs. Assignees of Warrick, Martin & Co. Burnsipe, J. 
It has ever been the law of Pennsylvania, that the payment of part of a 
debt, in satisfaction, if the creditor agrees to receive the smaller sum in 
full, isa discharge of the whole demand, when such agreement is fully 
executed. 

A payment in full of other creditors by the debtor embarrassed when 
the above agreement was made, is no violation of it, so as to authorize the 
creditor to claim the balance as a set off against another claim by the 
debtor's assignees. 

Although it was agreed that the creditor, besides receiving a sum cer- 
tain, (which was paid,) should receive as much more as would give him 
a dividend equal to the other creditors, the payment of other creditors 
in full. or the debtors neglect to make an assignment until execution at- 
tachments were issued, and a lien on their effects created under which 
such attachment creditors recovered the whole, will not invalidate such 
executed agreement, and raise up in its former force the original debt. 

Trish vs. The Treasurer of Allegheny county. Gisson, C. J. Ina 
suit against the obligor of a bond, given after a tax sale by the purchaser, 
for the payment of the surplus, he cannot contest the former ownership 
of the person as whose land the property was sold. The judgment will 
be rendered in favor of the legal obligee. This protects the obligor against 
a second recovery. His payment to the Sheriff would discharge him, in 
analogy to Cox vs. Blanden, 1 Watts 533. The defendant has nothing to 
do with fiduciary interests, as in 5 Watts 69. 3 Barr 136. 
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When the land sold is owned by several, they must litigate disputes 
among themselves for their respective parts after the money has been 
brought into court. To give notice to the Sheriff not to pay it over to 
the legal plaintiff it is enough to mark the suit for the particular use, and 
to protect the obligor from a vexatious use of the action, the conrt have 
power to restrain it. 

If the party suing the bond has any interest in it, he may sue thereon 
— if he has none, the court may quash or stay the writ, but cannot enter- 
tain a defence on the ground of his wan’ of interest, which may result in 
a verdict and judgment against those who are interested. 

The ground rent reserved on the property under a perpetual lease, can- 
not be set off by the obligor—for there was no “dealing” between the 
obligor and obligee respecting it. The assignee of such a lease has a 
privity of estate but not of contract with the lessor, 3 Rep. 23. 

Pitt Township vs. Malcolm Leech. Burnsipe, J. Whether a town- 
ship warrant, signed by a clerk under a general authority for a supervi- 
sor, (who could neither read or write,) was sufficiently authorized, was 
properly left to the jury to determine, although there was no evidence of 
special authority to sign this particular warrant. 

Orders drawn on townships or counties ought not to be sued until pre- 
sented for payment, yet where the township was insolvent, the court 
will not reverse where that objection was not s:rictly in issue. 

Gossin §* Denny vs. Brown. Berri, J. Where there are no special 
circumstances manifesting a determination to obliterate the original obli- 
gation of a principal debtor and his surety, and to destroy the securities 
taken for its payment, equity will regard them as still subsisting for the 
benefit of the surety. 

Acceptance of choses in action by collateral assignment from the prin- 
cipal debtor to the surety, will not be regarded as a relinquishment of 
prior security. 

Actual assignment of a mortgage given to the creditor for his and the 
surety’s security, was not necessary when the surety paid the debt. The 
surety’s right of subrogation requires no such assistance by an unessential 
ceremony. ‘lhe mortgagee had not the power to compromit the rights 
of the surety by entering satisfaction on the mortgage. Such an attempt 
would be regarded as fraudulent and inoperative against the surety. 

Notice of an absolute deed, which was accompanied by a private de- 
feasance, given to a surety after he had incurred his liability on the faith 
of a bona fide, though subsequent mortgage securing such surety, will not 
affect the validity of such mortgage. 

Taylor vs. M’Cune. Beur, J. The guarantor of a note, &c., cannot 
discharge himself for want of notice of its non-payment, unless he can 
shew by positive evidence or fair inference that he has actually sustained 
loss by the omission, as in case ot the insolvency of the party primarily 
liable occurring subsequent to maturity of the note. 

A note &c., informally endorsed, is construed according to the evidence 
attending the engagement. The question is whether the object of the 
endorsement was to give credit tothe maker of the note, with the party 
to whom it was passed, resting on the good faith of the endorser. If so, 
the intent authorizes the holder to write over the blank endorsement an 
express undertaken to pay the money. 

_ Floyd vs. Williams. Brut, J. A note to which there is a subserib- 
ing witness may be proved by the confession of the maker, that it was 
his handwriting, and perhaps by the testimony of other witnesses proving 
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his hand writing (secus as to abond 6 Barr 347.) Cases referred to 6 
Binn. 16,5 S. & R. 314, 1 D. 228, 2 Johns.:451, 3 Johns. 477, 16 Johns, 
202, 2 Wend. 576. 

Tom Ferry vs. Henderson § Wife. Courter, J. The plea of the 
statute of limitations is not a bar to a bill in Equity filed by a negro for 
the value of his services and during a time when he was in truth a free 
man, but kept in ignorance of his rights and compelled to serve. Nor 
will such statute run until said negro was informed that he was free 
while thus compelled to serve. 

Hall vs. Wilson Counter, J. The statute of limitations will not pro- 
tect a constructive possession of land as attached to a survey, where there 
is also such constructive possession of it as attached to an elder survey— 
7th Barr. 392, especially where it was purchased and annexed to anoth- 
er survey and used as woodland before the twenty-one years were com- 
plete. 

Lyttle’s Estate. Per Cur. The court may have the power to overturn 
a decisiion of the Orphans’ Court on an auditor’s report depending on 
questions of fact, but the exercise of such power is justifiable only in an 
extreme case. 

SEPTEMBER 25, 1849. 


Verner vs. Cooper. Gipson, C. J. Devise—I give and bequeath to 
my minor children, to wit: my son J. D. V., my son A. V., my daugh- 
ter R. V., and my daughter E. V., all the estate, real and personal of 
which I may be possessed at the time of my decease, with the improve- 
ments thereon, Xc., to be equally divided amongst them share and share 
alike, when the youngest of them shall arrive at the age of 21 years; 
and in case one or more of my said children should die before a division 
shall be made as aforesaid, then the share or shares of the deceased child 
shall be equally divided amongst the survivors of my minor children. 

R., the eldest daughter, after her father’s death, married J. C. and 
died, after having arrived at the age of 21 years, but during the minority 
of the younger sister k., and before division of the property devised, leav- 
ing issue A. V. C., the plaintiff below. 

The share devised to R., on her arriving at the age of 21 years descend- 
ed to her heir at law. Spalding vs. Spalding, Cro. Car. 135. Labor vs. 
Long. 

Keith vs. Stewart. Counrer, J. The assignee of an agreement for 
the sale of land, cannot rescind the assignment and recover back the con- 
sideration of it, without offering to re-assign it and re-delivering posses- 
sion. 

If the assignee cannot obtain a title from the vendor as it was stipulated 
by the assignor, he could on the purchase money being paid; his 
proper course is to bring an action against the vendor, or let the vendor 
sue him, and then have recourse to his assignor if the result of such suit 
authorized such recourse. 

McFarson’s Appeal from the Orphans’ Court of Allegheny county. BELL 
J. Whenever a Cranicdticr would direct a conveyance to be made on dis- 
charge of a decedent’s undertaking the proper Orphans’ Court is boundto 
interpose its statutory authority with like effect. Acts of March 1792, 
1818, 1834. Chess’s Appeal 4 Barr. 52. 

The application under said acts is to be made to the Orphans’ Court 
where the vendor lived and died, although the lands lie in another county. 

A joint purchase in a father’s name for himself andthe son to which 
the son contributed an equal share of the price, followed by an informal 
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partition, a distinct possession of the purparts and improvemente, presents 
a resulting trust for the interposition of equity. 

Any memorandum in writing indicative of the intent of the parties, so 
precise as to ascertain the terms of the contract, the land to be conveyed, 
and the price to be paid for it, is sufficient within these statutes. Exe- 
cutory contracts for the sale of land, like wills, are interpreted to give 
effect to the intention of the parties. 

Possession is not necessary to a written contract respecting land. 

Constructive possession or seizin of the land by the vendor, at the time 
of his death, satisfies these statutes. 

Specific performance decreed by the Supreme Court on satisfactory 
evidence, although refused below. z 

SEPTEMBER 28. 


Remington vs. McGowen. (Billin Equity.) Brut, J. This case in- 
volved the question of the jurisdiction generally of Equity in the Com- 
monwealth over the delivery of specific chattels. The extent of the rem- 
edy was defined with great research and acumen by the opinion of the 
Judge, so that an abstract would be incompetent to do him justice. 

The Court sustained the bill of the complainant, who hed been a sur- 
veyor, and retiring from the business, left sundry maps, drafts, plans, 
notes of surveys, and surveyor’s instruments and furniture in respondent’s 
hands, of which he sought the restoration. The decree was affirmed on 
the ground that the bill set forth a trust, and that the remedy at law of a 
compensation in damages was inadequate, and that when Chancery com- 
menced a proceeding it would cover the whole ground, whether of reme- 
dy or property. 

OcrTosBerR 1, 1849. 

Irwin vs. Nixon's heirs. Rogers, R. It was contended for the plain- 
tiffs below, (defendants in Error,) that this case as now presented, involv- 
eda question not agitated in the case of Fetterman vs. Murphy, 4 W. 
434,where the same title on the same facts was considered and adjudged, 
viz: that although the judgment on the scire facias revived the debt, it did 
not restore the lien, or connect that lien with the original lien of the judg- 
ment obtained in the life time of the intestate. This Court ruled: That 
the judgment on the scire facias, confessed by an attorney for the admin- 
istrators on notice to them prior to the act of 1834, judicially disproved the 
entry of satisfaction made on the docket, and the return of “ money 
made” on an execution issued on the original judgment, and revived that 
original judgment with all its incidents, including that of lien. 

They further ruled: Thatas a second innocent purchaser had bought 
on the faith of the judgment of the Supreme Court, and made large 
improvements during nine years in sight of the present claimants, that 
he ought, therefore, to be protected in his purchase, acquired in such 
confidence and retained under such acquiescence. 

Thomas vs. Sloan. Warren county. Rogers, J. It is not sufficient 
evidence of a lost note that a witness proved he had seen a note such as 
declared upon, having the same name as that of the drawer attached to it, 
Without some evidence that it was the drawer’s hand writing, either from 
the belief of the witness founded on sufficient knowledge, or from other 
evidence. 

Wilkins vs. Anderson. Couuter, J. An entry on the trial list—be- 
ing one of a regular series, bound in books and carefully preserved, not 
of a special court, (Moore vs. Kline 1st Pa. 129,) but of the stated Court 
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of Common Pleas of Allogheny connty, made by the President Judge, 
in open court, of the substitution of a defendant in ejectment, is alone 
sufficient evidence of such substitution, to make such defendant a pa 
to the record, although not transferred by the clerk as those entries gen- 
erally were, and after trial and judgment to warrant an execution and 
sale of said defendants property for the costs of an unsuccessful defence, 

A receipt by the defendant thus substituted, given to the Sheriff four 
months after arrival at age, for the residue of the purchase money arising 
from the Sheriff’s sale, would confirm such sale made during minority, 
if the above entry were irregular and not authentic. 

The purchaser at such Sheriff's sale being the brother-in-law of de- 
fendant and executor of her father, and also assisting as one of the heirs 
in detending such ejectment and preserving the property as assets of an 
indebted estate, (see Wilkins estate 9 Watts 132,) is neither evidence of 
fraud, trust or notice. 

The refusal of the Court below to permitdefendant’s counsel to address 
the jury is not the subject of error, as in Lee vs. Lee, 9 Barr. 169, unless 
excepted to. 

Steele vs. Steele's ex’rs. Rogers, J. Services performed for a father 
and at his request by a son living at a distance with a family of his own to 
support, are sufficient to imply an assumpsit. 

A debt due by an intestate cannot be set off against a vendue note given 
to the administrator. 

The rule in Fritz vs. Thomas, 1 Wharton 66, equally applies whether 
the promise was made before the debt was barred by statute, or after. 

Johnson vs. Sinnett. (Erie co.) Bruit, J. An agreement by two 
joint purchasers of land to pay back to a third person money which he 
had advanced to them for an interest in their speculation on his relin- 
quishment of any interest in it, the third person not being recognized 
by the vendor of the land, constitutes no interest in land, but may be en- 
forced as a parol contract, not within the statute of frauds. 

A set off which had been offered in a former action and disallowed,— 
—(because not then due)—may be received and allowed ina subsequent 
action. Whatever may have been the defendant’s right to set off instal- 
ments actually due, if he claimed a set off for all due and not due as an 
entire thing, it was rightly rejected. 

Where a set off was rejected on two grounds—one of which was a le- 
gal objection, its rejection on the other ground for which the only reme- 
dy if it had stood alone, would have been by writ of Error, will not pre- 
vent its repetition and reception in a subsequent suit. 

Truesdael vs. Watts. (Erie co.) Couxirer, J. A note which it 
was agreed should be given up, in payment of work to be done, may af- 
terwards be recovered, if the work is not completed according to contract. 

A voluntary declaration by the party for whom work was to be done 
that he woutd pay an additional price for it, not communicated to the 
working party until after the work is done—is not binding. 

Guthrie vs. Horner. Burnsive, J. The following charge was held , 
to be erroneous :—“ That laborers and material men working withont 
contract on a job, have both the owner and contractor for their pay. And 
if the owner gives a note or agrees to pay the laborer his wages, he can- 
not set up a failure of the contractor unless it was so understood and 
agreed upon when the note was given.” The law is that the owner is 
in no event liable to a laborer hired by the contractor. 8 Barr 463. 

If the holder of a note relies on confirmation of it after a full knowl- 
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edge by the drawer that the consideration had failed, he must prove such 
drawer’s knowledge of such failure. 
Hartzell vs. Sill. Burnsipe, J. The case of Hoy vs. Sterret, 2 
Watts 327, cited and applauded ; also Hetrich vs. Deachler, 6 Barr 33. 
The riparian owner has a right to use the water for all lawful purpo- 
ses on his own land, whether he uses the old flutter wheel, or the mod- 
ern scroll wheel. 


HARRISBURG, [May TreRm,] 1849. 
[| Reported for the American Law Journal, by P. C. Sepewick, Esq. | 


Easton Bank vs. The Commonwealth. Dauphin. Brut, J. The ac- 
countant officers of the Commonwealth have power under the act of 30th 
March, 1811, to state and settle an account between the Commonwealth 
and a bank, for a tax due the State on dividends. 

Where the Legislature passed a law in March, 1824, granting a charter 
to a bank to continue until May, 1837, and imposed upon the bank a tax 
of 8 per cent. annually upon its dividends, another act passed on the Ist 
April, 1835, increasing the tax on the dividends from that date, is consti- 
tutional. 

Where the non-payment of a claim is owing to mutual misapprehen- 
sion, or to the laches of the creditor, interest is not of course demandable. 

Affirmed. 


Farmers’ and Mechanics’ Bank vs. Woods. Cumberland. Bett, J. 
Though an improvement title will hold for 300 acres, conveniently loca- 
ted, yet if the improver does or omits to do any thing to show his inten- 
tion to claim less, his right may be circumscribed within much narrower 
limits. 

Here the improver saw another warrant and survey without objection; 
paid taxes for many years for fifty acres, and was guilty of negligence in 
omitting to assert and perfect his original privilege, while his antagonist 
paid taxes for the disputed land. In effect the improver disclaims liabili- 
ty as owner. 

His omitting to locate his 300 acres will postpone his equity to the legal 
title of the warrant and survey, and all together these acts will amount 
toa legal abandonment. Reversed. 





COURT OF COMMON PLEAS OF PHIL’A. COUNTY.—MARCH T., 1849. 
{ Reported for the American Law Journal by F. C. Bricntiy, Esq.] 
BRIERLY ws. TUDOR. 


On the completion of a building, the party wall is the property of the owner 
of the house, and not of the contractor. 


This action was commenced before Alderman Camp- 











192 COMMON PLEAS OF PHILADELPHIA COUNTY. 


bell, on the 19th May, 1842, to recover the moiety of the 
cost of a party wall of a house which plaintiff built for 
Mrs. Jane Wands, back of Lisle, below Shippen street.— 
The alderman gave judgment for the plaintiff for twenty- 
six dollars and costs, from which the defendant appealed. 
In the Court of Common Pleas a non pros. was entered for 
want of a declaration under the rule of Court, after whieh 
the parties agreed upon, and stated the following case for 
the opinion of the Court: 

“The plaintiff in the above suit contracted with Jane 
Wands, for the erection of a brick building, for a certain 
sum of money, which contract was fully performed. Under 
an agreement with the said Jane Wands, the defendant in 
the above suit used the party wall of said building, in the 
erection and construction of an adjoining building, where- 
upon the said plaintiff brought this suit for the price or 
value of said party wall, alleging that the said party wall 
belonged to him as contractor and builder, and not to 
Jane Wands, the owner of the building. It is hereby 
agreed, that should the Court be of opinion that the said 
party wall belongs to the plaintiff, then the non pros. to be 
taken off, and the judgment affirmed ; but, if of opinion 
that the same belongs to the said Jane Wands, then the 
non pros. to remain.” ; 

Joseph 8. Brewster, Esq., for Plaintiff. 

Samuel F. Reed, Esq., for Defendant. 

May 20, 1844, the Court, Kina, President, after argu- 
ment, gave judgment for the defendant on the case stated 
and ordered the non pros. to stand.* 





* The act of 24th March, 1812, sect. 13, 5 Smith, 345, regulating party walls 
in the township of Moyamensing, (in which the building in question was sit- 
uated,) provides that “the first dui/der shall be reimbursed one moiety of the 
charge of such party wall, or for so much thereof as the next builder shall have 
occasion to make use of, before such next builder shall use or break into the 
wall.” In David vs. Hanes, 1 Am. Law Jour. 424, the Supreme Court decided 
that the party by whose order a house is erected is the éuilder, and liable for 
the value of the party wall, although the house was erected under a contract 
for a gross sum, “ including party wa!ls,”’ which have been paid. F.C. B. 





